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No. 6.379

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Lulu Vance Baumcartner, Transferee,

Petitioner,

vs.

Commissioner of Internal Re\^nue,

Respondent.

PETITION FOR A REHEARING ON BEHALF OF PETITIONER.

To the Homorahle Curtis D. Wilbur, Presidiufj Judge,

the Hon orable William H. Sawtelle, A^xociate

Judge, and, the Honorable Jeremiah Neterer, Difi-

trict Judge, Judges of the Circuit Court of Ap-

peals for the Ninth Circuit:

The petitioner respectfully ])etitions this Honor-

able Court for a rehearing- of the above entitled pro-

ceedins^, and in support thereof and as grounds for

rehearing respectfully shows that this Honorable

Court erred in its opinion and order in not holding:

(1) That the liability for further estate tax imder

Title IV of the Revenue Act of 1918 u])on the Estate

of A. C. Baumgartner, Deceased, was extinguished by

the provisions of Section 1106 (a) of the Revenue Act

of 1926 on August 1, 1926;



(2) That a procedural revenue statute to facilitate

collection relates only to liabilities existing when a

proceeding thereunder is commenced; and

(3) That in and by this proceeding the petitioner

is deprived of property and denied due process and

the equal protection of the law contrary to the Fifth

Amendment of the Constitution of the United States,

by reason of the foregoing unwarranted interpretation

and application of Section 316 of the Revenue Act of

1926 to the ])urported liability herein asserted against

the petitioner.

STATEMENT.

The opinion and order filed herein holds that a

legatee or devisee of an estate is liable for a Federal

estate tax which may be imposed upon an estate mider

the Revenue Act of 1918, even although the claim was

never asserted against the estate, and at the time the

proceeding was commenced against such legatee as

transferee, the liability, by express proAdsion of stat-

ute, had been extinguished. Apart from fine legal dis-

tinctions, and regarding the proceeding from the

standpoint of a person who had every reason to be-

lieve that the extinguishment of the liability protected

her from unconstitutional impositions, the anomaly

of a decision holding that a procedural statute permits

the exaction of a tax when Section 1106 (a) of the

same Act unequivocally declares that there is no lia-

bility for such tax, warrants an explanation that is

not contained in the opinion.



The decedent died August 1, 1921, and every re-

quirement of tlie Aet of 1918 admittedly, as found by

the Board of Tax Appeals, was complied with by bis

estate. All taxes claimed by the Government from the

estate were promptly paid, and as held in Ignited

States V. Updike, 281 IJ. S. 489, a transferee or bene-

ficiary of an estate is entitled to every benefit and

intendment applicable to the estate or taxpayer. The

respondent simply changed his mind as to the tax-

ability of the wife's share of the community property,

and at the time he did so, he knew that he could not

proceed in Court against the petitioner, for the rea-

sons stated in United, States v. Updike. So by a very

strained and unauthorized construction of Section 316,

he commenced an assessment proceeding which re-

sulted in the j^etitioner being placed in the predica-

ment she now finds hereself.

I.

There Was No Tax Liability When This Proceeding- Was
Commenced.

It is conceded in the opinion that Section 316 is

merely a new statute for '^enforcing existing lia-

hiUty/'* Yet nowhere in the opinion is it explained

how the procedure could justify this proceeding when
there was no tax liability at the time it was com-

menced.

This is the first case ever presented to this or any

other Court involving the application of Section 316

under the circumstances here disclosed. Everv case

*ItaJics throiishout are ours.



cited in the opinion involved situations flowing from

some antecedent corporate relationship, and in each

one (except in United States v. Updike, where the

Court held there was no liability of the transferee)

there was, at the time of the commencement of the

proceeding, an existing liability of the corporation or

transferor, which naturally could be enforced against

the transferee in a timely proceeding, either under the

trust fund theoiy or the statutory procedure. This is

not such a case.

With the utmost respect to the Court, the opinion

herein fails to give due consideration to the change

in revenue policy arising from the adoption of Sec-

tion 1106 (a). Congress thereby expressly declared

that stale demands, which might arise from reasses-

ments, reinvestigations and redeterminations under

repealed statutes, such as the Act of 1918, should end,

by providing that in every case where the right to

impose a tax became barred by limitation, such fact

not only operated to bar the remedy, hut also to

extinguish the liability.

The Court of Claims, as well as the courts of several

circuits, have consistently held that Section 1106 (a)

of the Act of 1926 means exactly what it states, and

is applicable to facts as disclosed in this proceeding.

In United States v. Wynian, Partridge & Co., 41 Fed.

(2d) 886, the Court of Clauns held that Section 1106

(a) of the Act of 1926 was designed to extinguish

liability in precisely the type of case now before this

Court. Quoting from page 889 of its decision

:

''While some have criticized the language of

this section as not being clear, we think its mean-
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ing and purpose are plain. It was intended as a
statute of repose. It had no api>lication to what
had been done prior to its enactment, but it

warned the public officials that after it was
enacted the exaction of a payment upon a tax as
to which tlic statute of Innitations had run was
taking money from the taxpayer without any lia-
})ility on its part existing, or, in short, a collection
made where there was no debt. This construction
appears to us to be a reasonable one from every
point of view.

Section 1106 (a) of the 1926 act was repealed
as of the date of its enactment by the 1928 Reve-
nue Act but the rights of the plaintiff having
become vested they were not affected by this
repeal. See William Danzer & Co. v. Gulf R. R.,
268 U. S. 633, and the contention of the plaintiff
on this point must be sustained."

To the same effect are:

Gender et ah v. Commissioner, 41 Fed. (2d) 308,

at par. 3, p. 311;

Heiner v. Erie Coal d' CoJce Co., 42 Fed. (2d)

214 (reversed on the same point as the

Wyman case)
;

Pepsin Syrup Co. v. Selumner, 35 Fed. (2d)

197;

and

United States v. John Barth Co., 27 Fed. (2d)

782, at 784 (reversed on other grounds).

The decisions unequivocally recognize the change in
revenue policy resulting from the enactment of Sec-
tion 1106, and hold that in any case where the statute



of limitations ran in favor of the taxpayer during the

effective period of that section (as was the case here),

the liability became extinguished; and that once a

liability has been extinguished, it can not be recreated

by a mere procedural statute.

Although the Supreme Court in Graham v. Good-

cell, 51 Sup. Ct. 186, reversed certain of the cases

above cited, it did so upon the ground that the privi-

lege of suing a sovereign is a matter of grace, and

that the United States may extend such privilege upon

such conditions as it elects to impose. By the enact-

ment of Section 611 of the Revenue Act of 1928 it

withdrew its consent in the types of cases affected by

the provisions of that section. This, however, is not a

proceeding by a taxpayer to recover a tax, but one

initiated by the United States to impose a tax, and

therefore does not involve the application of that rule.

The Wyman case, from which the foregoing quota-

tion was taken, was reversed by the Supreme Court in

51 S. Ct. 196, at 197, because of the failure to correctly

apply Section 611 of the Act of 1928, but the attention

of this Court is especially directed to that portion of

the opinion of the Supreme Court wherein it is de-

clared that

''at the time the taxes were collected, there was
no liability on the part of the petitioners * * *"

which constitutes nothing more nor less than a direct

approval by the Supreme Court of the construction

placed upon Section 1106 (a) by the Court of Claims

and the Courts of the several circuits which have

construed that section.



Since it has been held repeatedly that under facts

identical with those disclosed in tliis proceeding, the

liability for the tax was extinguished under the pro-

visions of Section 1106 (a) and the opinion and order

herein read out of the Revenue Act of 1926 that sec-

tion, as though the same had never been a part of the

Act, it is submitted that this Court should grant a

rehearing and give effect to the will of Congress

expressed therein.

In United States v. Updike, supra, it is held that

the imposition of a tax, whether upon a taxpayer or a

transferee, is nothing more nor less than a proceeding

to collect a tax, and that the provisions of Section

280 (a companion section to 316) have to do with

assessment only, and not collection, and that a trans-

feree, like a taxpayer, may rely upon every section of

the Revenue acts applicable to taxpayers, tvhicli neces-

sarily include Section 1106 (a). In United States v.

Piisey, 47 Fed. (2d) 22, this Court recognized such

principle and permitted the defendant to urge a de-

fense available to the estate.

Both under the doctrine of the Updike case and

under the specific provisions of Section 1106 (a) of

the Act of 1926, no proceeding in Court for the col-

lection of a non-existent liability from the petitioner

could have been maintained by the Government after

August 1, 1926 ; and since Section 316 relates to assess-

ment proceedings only, it follows that there was no

liability for any tax which could be legally assessed

wdien this proceeding w^as commenced.



II.

Section 401 of the Act of 1918 Imposed a Tax Upon Estates,

and Not Upon Legatees or Devisees as Transferees.

The opinion herein declares that the tax imposed by

Section 401 of the Act of 1918 is a tax upon ''the

transferee" of the net estate of the decedent, as though

such tax were not one imposed upon the passing of

the property from the decedent, but rather one in the

nature of an inheritance tax upon the receipt of the

property by the beneficiaries. The conclusions, there-

fore, expressed in the opinion are predicated upon the

erroneous assiunption that Section 401 imposes a tax

upon transferees as distino;uished from estates of de-

cedents.

The distinction between inheritance and estate taxes

is set forth in Knoivlton v. Moore, 178 U. S. 41, at 65.

That decision is conclusive of the proposition that if

this were an inheritance tax, as the opinion indicates

it is, and not an estate tax, obviously the only conceiv-

able liability of a transferee under any circumstances

would be for a tax upon ]iis own bequest, and not for

a tax upon property of the estate and received by

other beneficiaries. This of itself justifies a rehearing

of this proceeding, so that the Court may c'ive effect

to the true nature of the tax, and the fact that it is a

tax imposed upon the estate and not upon the bene-

ficiaries or transferees theroo F.

Section 401 of the Act of 1918 expressly declares

that it is a tax upon the estate, and the duty of paying

the tax is, by the succeeding provisions of Title IV of

said Act, placed upon the estate and the executor. The



only remedies foi* its enforcement are distraint after

assessment or a proceeding in Court after a valid

demand upon the estate for the tax, neither of which

remedies was resorted to in this case, so far as the

present imposition is concerned, on or prior to August

1, 1926, for the simple reason that every demand of the

Government legally made against the estate was fully

satisfied and discharged.

In Y. M. C. A. V. Davis, 264 U. S. 47, it is directly

held by the Supreme Court, that the tax imposed by

said Section 401 is one upon the estate of the dece-

dent, and, therefore, an estate tax; and at page 50 it

is also held that it is not an inheritance tax such as

before the Court in Knotdton v. Moore. It is upon

that very basis that deductions for charitable or educa-

tional purposes are not allowed in the computation of

the tax where the beneficiary is a residuary legatee.

Consequently, it is clear that any liability of a trans-

feree for the tax must be i:)redicated upon a valid and

outstanding liability of the estate for the tax, and

that a suit or proceeding against a transferee is in

the nature of a proceeding supplementary to execution

to collect an existing liability of the estate which is

uncollectable from the estate for some reason cogniza-

ble in equity. Such proceedings do not create lia-

bilities, but merely facilitate the enforcement of a

liability existing independently and under some mire-

lated provision of law.

The respondent knew, as held in the Wijnian case,

that on August 1, 1926, the liability became extin-

guished, and that Section 1106 (a) was designed and
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intended by Congress to meet the precise situation

now before this Court, and to extinguish the liahility

once mid for all upon that date.

Treating the tax as an estate tax, it is manifest that

under no theory could there be a liability "at law or

in equity" after August 1, 1926, for a tax extinguished

on that date. The estate and all parties interested

therein were thereafter in precisely the same position

as though Section 401 of the Act of 1918 had never

been enacted.

The Trust Fund Doctrine is a Proceeding- Supplementary to

Execution, and Therefore its Application is Dependent Upon
an Existing Liability.

No reported case has been found by the petitioner in

which a transferee of a debtor, whether such debtor

be a corporation, estate or individual, was ever held

liable imder the trust fund theory for an indebtedness

of the debtor which did not exist at the time of the

commencement of the proceeding against the trans-

feree.

The trust fund doctrine, as held in Pierce v. United

States, 255 U. S. 398, one of the cases cited in the

opinion, is in essence an equitable proceeding com-

parable to proceedings supplementarif to execution,

and in that case there was no question but that a valid

judgment was outstanding against the corporate

debtor which could not be enforced by ordinary proc-

esses of law, and for that reason alone the trust fmid

theory could be resorted to. The Pierce case does not

hold, nor does any other well considered adjudicated

case, that where the liability of the debtor has termi-
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nated, mere execution proceedings, whether at law or

under the trust (niKl doctrine, can serve to recreate

the liability and impose it upon some third person, yet

if the opinion and order herein are upheld, it means

that under a procedural statute, or in a proceeding in

equity under the ti'ust fund theory, the moving party

is relieved of the obligation of establishing that the

debtor owed the money at the time the creditor elected

to proceed against the transferee.

Either an Original Liability Must Exist, or it Must Have Been

Converted into a Valid Enforceable Judgment.

The very fact tliat the controlling condition prece-

dent to the application of the trust fund doctrine in

equity is that the creditor shall reduce his claim to

judgment against the debtor and have execution re-

turned unsatisfied, and that the exception to the rule

is that only where it would be utterly useless to do

so is the creditor relieved of such obligation, demon-

strates that there must be an existing liability at the

time the tnist fund doctrine is resorted to, and further

that it is an extraordinary proceeding in the nature

of an executiou.

In Swan Lmid and Cattle Co. v. Frank, 148 U. S.

603, it was held that an unliquidated claim against a

corporation, although it had distributed its assets, did

not justify the application of the trust fmid theory,

because the corporation had not been dissolved, which

clearly demonstrates the principle that the liability

must be existing when such supplementar}^ proceed-

ings, w^hether in equity or under a statute, are taken to

collect the purported liability. In this proceeding it
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was shown that the estate was open and the executrix

qualified at the time this proceeding was commenced,

and furthermore was demonstrated that if the re-

spondent had a valid claim against the estate, he

should have and could have reduced it to the degree

of certainty required by equity jurisdiction.

None of the cases cited in the opinion having to do

with this subject are comparable upon the facts. In

Rankin v. City of Big Bapids, 133 Fed. 670, it clearly

appears that the liability of the debtor existed at the

time the proceeding was commenced. Huntley v.

Gile, 32 Fed. (2d) 857, did not involve any question

of liability for the reason that it was a suit against

the Government to recover a tax, which could not be

maintained under the doctrine of Graham v. Goodcell,

supra, and whether or not the liability was barred

when the tax was collected by the United States was,

therefore, immaterial. In Ihiited States v. Garhutt,

35 Fed. (2d) 924, there was an existing liability at the

time the proceeding was commenced, and in Pann v.

United States, 44 Fed. (2d) 321, it was conceded by

the appellant that the liability was not extinguished

by virtue of the statute of limitations or any other

statute, and that the question there decided was

whether or not the corporation had or had not earned

the income taxed. Levy v. Commissioner, 48 Fed.

(2d) 725, involved an action against an estate upon
an existing liability, and did not involve a transferee

at all.

In Sherman v. S. K. D. Oil Co., 185 C)al. 534, the

opinion in which case was written by the Presiding

Judge of this Court, creditors sought to enforce the
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liability of stockholders for unpaid subscrii)tion.s to

satisfy their claims. Three promissoiy notes were the

basis of the liability. It was held therein that creditors

had no right to enforce a liability for unpaid sub-

scriptions until the corporation became insolvent, and

in that particular case it did become insolvent on

November 30, 1911. The suit was commenced on Feb-

ruary 11, 1916, or after the cause of action on one

note had become barred as against the corporation by

limitation, and at page 544 of the opinion it is stated

til at the collection of such note was barred by reason

of the bar of the statute. At page 538 of the decision

the question is propounded whether or not the action

against stockholders on their subscription liability in

equity may be barred before an action against the

corporation or its representatives on the notes, and

it is there held as follows:

''The general rule is that the right of action

by a creditor against a stockholder on such lia-

bility does not accrue until judgment first has

been obtained against the corporation and execu-

tion thereon is returned nulla bona. Ordinarily,

therefore, a creditor may wait up to four ijears

after the maturity of his promissory note before

bringing suit against tlie corporation, and ujx^n

obtaining judgment and return of execution uuJla

1)011a may thereafter bring a creditor's bill in

equity against the stockholders. The statute of

limitations on this latter cause of action would

not begin to run until the return of the execution

nulla hona."

Disregarding the peculiar situation in the foregoing

case arising from the fact that a creditor may not



14

enforce the liability on stockholders' subscriptions

until the corporation becomes insolvent, it is clear

that in any proceeding by a creditor to enforce a

dami against a debtor or person secondarily liable,

at the very moment the proceedvng is commenced

there mttst he an existing liability of the debtor to

the creditor. He must be in a position to sue on the

original liability, or nnist have converted that liability

into a valid judginent. The fact that in certain in-

stances the creditor is permitted to go into equity with-

out first obtaining a judgment against the debtor does

not relieve him of establishing that the liability existed

when he commenced the proceeding. Obviousl}^ where

a judgment is obtained against the debtor and re-

turned unsatisfied, and the creditor goes into equity

under the trust fimd doctrine to collect a judgment

from third parties, the liability is perpetuated, hy the

judgment and not barred so long as the judgment is

enforceable.

In Spencer v. Anderson, 193 (\il 1, at 13, in which

the Sherman case is cited with approval, it is held

that w^here the subscription liability of a stockholder

is by contract payable at a specified time, in the event

of insolvency, a creditor seeking to enforce the lia-

bility is bound by the same contract as binds the cor-

poration; and if under such contract the liahility is

barred, no recovery may be liad by the creditor. (See

also Bogart v. Porter Co., 193 Cal. 197.)

These decisions clearly set forth the rule that the

creditor seeking to enforce his claim against a third

party must show at the time he commenced the pro-
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ceeding that there was an existing obligation of the

debtor, or lie nnist in lieu thereof sue upon a judg-

ment recovered against the debtor, valid and enforce-

able at the time he initiates his proceeding against

the third party as transferee. We submit that such

rule is basic and fundamental.

Inasmuch as it is conceded in the opinion herein

that Section 316 of the Act of 1926 relates only to

the liability ''at law or in equity" of a transferee,

necessarily it is jjredicated ui)on the same principle

of law^ as stated in the California cases hereinbefore

cited and nuist be determined upon the same prm-

ciples.

Since Section 1106 (a) of the Act of 1926 expressly

extinguished the liability for the tax on August 1,

1926, it follows that at the time of the initiation of this

proceeding against the petitioner, there was no liabil-

itv which could be enforced herein.

III.

A Statute May be Constitutional, Yet its Application by Ad-

ministrative Officials Wholly Unconstitutional.

The opinion states that petitioner questioned the

constitutionality of Section 316. It is respectfully

submitted that the assignments and briefs of peti-

tioner on this point were designed to relate to the

unconstitutional interpretation and application of

that section by the respondent, in that he so applied

a procedural provision to recreate an extinguished

liability. As conceded by petitioner, Phillips v. Cow-

missioner, 282 U. S , upholds the constitutionality
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of the legislation, but the attention of the Court is

invited to the fact that at the time the Phillips case

was commenced, there was an existing liability of the

transferor, so that the Supreme Court had no occa-

sion therein to consider any question of unconstitu-

tional application of the statute by the respondent.

In the following cases the Supreme Court held the

application of an otherwise constitutional statute

violative of tlie taxpayers' rights under the Fifth

Amendment either because of the facts or the un-

justified interpretation of the statute by the admin-

istrative department.

Union Trust Co. v. Warden, 258 U. S. 537

(where no taxable event was disclosed to sup-

port the construction of the administrative

department)
;

Lewellyn v. Frick, 288 U. S. 238 (construction

not approved because doubts as to constitu-

tionality must be avoided) ;

Shukert v. Allen, 273 IT. S. 545 (where there

was no taxable event, and the Act was not

susceptible of the construction of recreating

one)
;

Nichols V. Coolidfje, 274 U. S. 531 (because the

construction was arbitrary, imreasonable and
not justified by the Act)

;

Reinecke v. Northern Trust Co., 49 S. Ct. 123

(where it was held that doubts as to the con-

stitutionality of the construction must be

resolved in favor of the taxpayer)

;

May V. Heiner, 281 U. S. 238 (where no tax-

able event was shown, and it was held that
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doubts must be resolved in favor of the tax-

X)ayer in any event) ; and

United States v. Updike, supra (already dis-

cussed, based upon the princif^le that tax

statutes, including- provisions of limitation

therein, must be liberally construed in favor

of the taxpayer).

Principles of Construction Require that Tax Statutes be Con-

strued to Uphold the Rights of a Taxpayer as Guaranteed

by the Fifth Amendment.

Section 316, as held by this Court, is a procedural

statute for the enforcement of a liability existing by

virtue of some other provision of law. The limitation

therein contained, as held in the Updike case, is based

upon the three-year limitation applicable to taxes

accrued under the Act of 1926, to which has been

added one year; so that the limitation respecting

taxes under prior acts remained unchanged. If this

construction of the section w^ere doubtful, at least

under the authorities last cited, that doubt should be

resolved in favor of the petitioner.

But aside from the question of limitations, the tax

here involved is one arising under a repealed statute,

save and except as the Act of 1926 reserves the power

in the Commissioner to impose additional taxes mider

the Act of 1918. Section 318 (a) of the Act of 1926

contains the only authority of the Commissioner to

impose accrued taxes, and it is therein provided that

he must do so within a period of four years after the

tax became due. That section contains the usual four-

year limitation as applied to prior years' taxes, and

w^hen read in conjunction with Section 1106 (a),
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which extinguished the liability in the present case

in four years, or on August 1, 1926, it is submitted

that it was clearly the intent of Congress to extend

to the CoiJimissioner authority to assess taxes arising

out of the estate of the decedent up to August 1,

1926, and equally the intent of Congress to extinguish

the liability on that date.

Since there is and was no authority in the Com-
missioner, except that contained in Section 318, and

since the liability itself was extinguished before this

proceeding was commenced, under the authorities

above cited, there obviously w^as no liability upon

which to fomid this proceeding against the petitioner.

But again, if there were any doubt on the point,

under settled rules of construction, that doubt must

be resolved in favor of the petitioner as a taxpayer.

It is respectfully submitted that a rehearing of this

proceeding should be granted.

Dated, San Francisco,

August 10, 1931.

Respectfully submitted,

Chtckering & Gregory,

Walter C. Fox, Jr.,

Attorneys for Petitioner.
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Certificate of Counsei..

I hereby certify that I am of counsel for fjetitioner

in the above entitled cause and that in my judgment

the foregoinj? petition for a rehearing is well founded

in point of law as well as in fact and that said peti-

tion for a rehearing- is not interposed for delay.

Dated, San Francisco,

August 10, 1931.

Walter C. Fox, Jr._,

Of Counsel for Petitioner.




